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ENGROSSED SUBSTI TUTE SENATE BI LL 6656

State of WAshi ngton 61lst Legislature 2010 Regul ar Session

By Senate Environnent, Water & Energy (originally sponsored by
Senators Murray, Rockefeller, Fraser, and Shin)

READ FI RST TI ME 02/ 04/ 10.

AN ACT Relating to inplenmenting a pilot program for energy
conservation services for cities and towns |ocated wholly within the
el ectric service territories of Tacoma public utilities, Seattle city
l'ight, and Puget Sound energy; anending RCW 35.92.070; adding a new
chapter to Title 35 RCW and provi ding an expiration date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that Wshington
state has the opportunity to realize a prosperous, affordable, and
cl ean energy future through energy efficiency.

(2) The pilot financing nmechani smestablished in this chapter may
enable |local governnents to expand and inprove existing energy
conservation and energy efficiency |oan prograns to aid the private and
nonprofit sectors in undertaking residential, commer ci al , and
i ndustrial energy efficiency upgrades.

(3) The legislature finds that this financing tool my lead to
reductions in household energy bills, provide incentives for the
creation of new fam|ly-wage jobs in construction, manufacturing, and
installation of energy-saving products, encourage investnents by the
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utility sector in a cleaner environnent, decrease the need for new
power plant construction, and increase energy security.

NEW_ SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "Energy conservation equipnment” neans equipnment for the
conservation or nore efficient use of energy, regardless of source
installed at or near the i ntended place of use. However, the equi pnent
may not include any individual equipnment or co-owned and controlled
cluster of equipnment with a generating capacity that exceeds the net
metering systemel ectrical generating capacity threshold established in
RCW 80. 60. 010(10)(a). Energy conservation equi pnent includes, but is
not limted to: Weat heri zi ng equi pnent; energy-conserving |ighting
systens, heating and cooling systens, equipnent to replace inefficient
wood burni ng heating devices, and appliances; and equi pnment or systens
that permt owners or substantial users of property or equipnent to
generate all or a portion of their own electricity through the on-site
installation of distributed electricity generation systens that use as
fuel solar, wnd, geothermal, or hydropower, or other renewable
resources avail able on-site and not froma commrercial source.

(2) "Energy conservation services" neans the provision of services
to assist owners or substantial wusers of structures or energy
conservation equi prment in the acquisition, installation, and operation
of energy conservation equi pnent, fixtures, or inprovenents. Ener gy
conservation services include, but are not limted to: Ener gy audit
services; weatherization services; energy conservation equipnent
financing, acquisition, and installation services; services to repl ace
i nefficient wood burning heating devices; and ot her neasures to reduce
energy on-site consunption regardl ess of source. Energy conservation
services may not be considered "a conversion from one energy source to
another" that is |limted to the change or substitution of one
commerci al energy supplier for another comrercial energy supplier.

(3) "Municipality" neans a city or town.

NEW SECTION. Sec. 3. The provision of energy conservation
services under this chapter is declared to be a public use and a public
and mnuni ci pal purpose, which may be conducted through a public utility
operated by a municipality. Energy conservation services nmay be
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provided through an existing utility system already operated by the

muni ci pality. A nmunicipality that provides energy conservation
services under this chapter is declared to be engaged in the sale or
di stribution of energy services under Article VIII, section 10 of the

state Constitution.

NEW SECTION. Sec. 4. (1)(a) The authority provided under this
chapter applies to nunicipalities wholly |ocated within the electric
service territories of Tacoma public utilities, Seattle city light, and
Puget Sound energy as of the effective date of this section.

(b) The authorization in (a) of this subsectionis |[imted to the
muni ci pality's boundaries and do not extend to any uni ncorporated areas
in an electric utility's service area.

(2)(a) By wordinance, a nunicipality nmay create an energy
conservation services utility for the purpose of providing to its
i nhabi tants and property owners energy conservation services that |ead
to the nore efficient consunption of energy resources, from whatever
source generated, and may construct, purchase, acquire, |ease, add to,
extend, maintain, and operate a system or program of energy
conservation services.

(b) Prior to creating an energy conservation services utility, the
| egislative authority of the nmunicipality nmust hold a public hearing
and make a |egislative determnation, based on presentations at the
hearing, that the energy conservation services proposed to be provided
by the nunicipality wll make available additional or conplenentary
services, target underserved areas or populations, or otherw se add
increnmental value to the preexisting prograns and services provided by
an electric or natural gas energy distribution utility servicing the
muni ci pality.

(c) Energy conservation services are only authorized under this
chapter if the cost per unit of energy saved or produced by the use of
such materials and equi pnent is |less than the cost per unit of energy
produced by the next |east costly new energy resource that could be
acquired to neet future denmand.

(3) For the purpose of providing energy conservation services, the
muni ci pality has the full power to operate and regulate such systens
and prograns; to enter into agreenents for the nmaintenance and
operation of any facilities, equipnent, or systens, under such terns
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and conditions as may be determ ned by the |l egislative authority of the
muni ci pality to be in the municipality's interest; and other powers as
may be necessary for the provision and financing of energy conservation
servi ces. Nothing in this chapter authorizes any nunicipality to
generate, transmt, distribute, or sell electricity. Nothing in this
chapter may be construed to restrain or |limt the authority of any
i ndi vidual, partnership, corporation, private wutility, or public
utility fromestablishing and providing energy conservati on services.

(4) The legislative authority of the nunicipality has ful
authority to set rates or charges for energy conservation services
provided to custoners of the energy conservation service utility if the
rates charged are uniform for the sanme class of custoner or service.
In classifying custoners served or services furnished, the |legislative
authority may consider: The difference in cost of services to the
various custoners; the location of the various custonmers within the
muni ci pality; the difference in cost of nmaintenance, operation, repair,
and replacenent of the various parts of the system the different
character of the services furnished various custoners; the quantity and
quality of the services furnished; and any other matters that present
a reasonable difference as a ground for distinction. The legislative
authority of the nmunicipality has the full authority to regulate and
control the energy conservation services so delivered, together with
the right to handle and sell or |ease any energy conservation
equi pnent, fixtures, or accessories of any kind, necessary and
conveni ent for the provision of energy conservation services.

(5 A qualifying utility under RCW 19.280.030 that serves a
muni ci pality providing energy conservation services under this chapter
may exclusively claim the energy savings achieved by the energy
conservation services for purposes of conplying with RCW 19. 280. 040.
At the request of the qualifying utility, municipalities nust provide
the qualifying utility, the departnent of commerce, and the WAshi ngton
utilities and transportation commssion with any relevant data to
ef fectuate this purpose.

(6) A nmunicipality nmay issue general obligation or revenue bonds,
notes, warrants, or other evidences of indebtedness for the purposes of
providing all or part of the costs of providing energy conservation
services, which shall be issued and sold in accordance with chapters
39.44, 39.46, 39.50, and 39.53 RCW No nunicipality may enter into a
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contract to sell loans financed by an energy services conservation
utility to a third party for the purpose of securitizing those |oans
wi t hout approval by the legislative authority of the nunicipality. Any
contract that requires a municipality to service loans that it
originated nust limt the liability of the nunicipality by prohibiting
the commngling of its loans in a securities instrunent with | oans
i ssued by other parties. No indebtedness may be issued after June 30,
2015. However, indebtedness previously issued may continue to be
servi ced.

(7) Municipalities providing energy conservation services under
this chapter nust establish quality assurance prograns that nust
include the follow ng: (a) A requirenent that contractors be
prequalifi ed; (b) the mintenance of a |list of prequalified
contractors; (c) the creation of mninmum standards for prequalified
contractors that include: (i) Legal conpliance procedures; (ii) proper
classification of enployees; (iii) use of a qualified energy efficiency
wor kforce if such workers are available; and (iv) nmaintenance of
records needed to verify conpliance; and (d) a third-party, independent
verification process.

(8) The authority granted in this chapter nust be consistent wth,
and not limt, supplant, replace, or conflict with, any authority to
provi de energy conservation services through an existing municipal
utility.

(9) Energy conservation service utilities formed under this chapter
must file annual reports stating the nunber of custoners served, the
anount of assistance per custoner, the estimted energy savings per
custoner, and the effectiveness of their quality assurance prograns.
Municipalities nust submt their reports to the respective electric
utilities serving their residents, which nust consolidate the reports
and submt them electronically to the appropriate legislative
comm ttees by Decenber 1st each year until the expiration of the pilot
program

NEW SECTION. Sec. 5. (1) Any nunicipality engaged in the
provision of energy conservation services under this chapter 1is
authorized, within [imts established by the Constitution of the state
of Washington, to assist the owners of structures or equipnent in
financing the acquisition and installation of materials and equi pnent,

p. 5 ESSB 6656



©O© 00 N O Ol WDN P

W W W W W W WwWwWwWwWwWwWMNDNDNDMDNDNMNMNDNMDDNMNMNDMNMNMNMNMDNEPRPPRPEPRPRPRPEPRPERPRPRERPPRPRE
0O N O A W NPEFP O OOOLwuNO O P WNEPEOOWOOLwWNO O~ owdNDeEe. o

for conpensation or otherw se, for the conservation or nore efficient
use of energy in such structures or equipnment pursuant to an energy
conservation plan adopted by the nunicipality if the cost per unit of
energy saved or produced by the use of such materials and equi pnent is
| ess than the cost per unit of energy produced by the next | east costly
new energy resource that could be acquired to neet future demand. Any
financi ng authorized under this chapter may only be used for energy
conservation services in existing structures.

(2) Except where otherw se authorized, such assistance is limted
to:

(a) Providing an inspection of the structure or equipnent, either
directly or through one or nore inspectors under contract, to determ ne
and informthe owner of the estimated cost of purchasing and installing
conservation materials and equipnment for which financial assistance

w Il be approved and the estinated life cycle savings in energy costs
that are likely to result fromthe installation of the materials or
equi pnent ;

(b) Providing a list of businesses that sell and install the
materials and equipnent within or in close proximty to the service
area of the nmunicipality, each of which businesses nust have requested
to be included and nust have the ability to provide the products in a
wor kmanl i ke manner and to utilize the materials in accordance with the
prevailing national standards;

(c) Arranging to have approved conservation materi als and equi pnent
installed by a private contractor whose bid is acceptable to the owner
of the residential structure and verifying the installation; and

(d) Arranging or providing financing for the purchase and
installation of approved conservation materials and equipnent. The
materi al s and equi pnent nust be purchased froma private business and
be installed by a private business or the owner.

(3)(a) Pay back nmust be in the formof increnental additions to an
exi sting local governnment utility or tax bill, billed either together
with use charge or separately. Loans may not exceed two hundred forty
months in length. The municipality may make assi stance available in
the form of grants nade under this chapter for energy conservation
i nprovenents to existing structures owned or occupied by persons
qualifying as poor or infirmconsistent wwth the state Constitution.

(b) If pay back is in the form of increnmental additions to a
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property tax bill, and if a servicer nmaintains an escrow account for a
borrower of the energy conservation services related to the property,
then the nmunicipality shall contact the servicer of the existing escrow
within thirty days to communicate the increnental increase in nonthly
paynments required to nake the energy conservation services paynent when
due.

(4) The municipal legislative authority shall approve the aggregate
anount of such |oans and the repaynent terns by ordinance and may, by
ordi nance, delegate to staff the approval of individual |oans
consistent with | oan program gui deli nes approved in the ordi nance. The
muni ci pality and the property owner shall enter into a | oan agreenent
setting forth the terns of the |oan, which agreenment may provide for
acceleration in the event a loan installnment is delinquent. I n order
to secure loans, the nunicipality shall have a statutory lien on the
property, not exceeding five percent of the assessed value of the
property as of the |ast assessnent preceding the |oan funding date, on
whi ch energy conservation inprovenents so financed are installed or
constructed. The statutory lien shall be paranount and superior to any
other lien or encunbrance thereafter created except a lien for general
t axes, special assessnent district assessnents, and liens filed under
RCW 35. 92. 360, 54.16.280, or 36.94.460. Any lien for any anount in
excess of five percent of the assessed value of the property may be
obtained and perfected in accordance with applicable law. The | oan
shall be a lien upon property from the tine the |oan agreenent is
executed. If the nmunicipal |egislative authority in granting | oans has
acted in good faith and without fraud, the |loan shall be valid and
enforceabl e as such and the lien thereof upon the property shall be
val i d.

(5 The municipality may foreclose a lien in an action in the
superior court. Al or any of the tracts subject to such a |ien my be
proceeded against in a single action, and all parties appearing of
record as owning or claimng to own or having an interest in or lien
upon the tracts involved shall be inpleaded in the action as parties
defendant. An action to foreclose a |lien nust be comenced within two
years after the date that the loan first becones subject to
accel eration under the |oan docunents. Liens to secure |oans may be
forecl osed in the manner provided by RCW 35. 67. 250 t hrough 35. 67. 270.
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(6) The municipality may pledge revenues from |oan paynents to
secure and repay general obligation or revenue bonds, notes, or other
forms of indebtedness i ssued by or on behalf of the nmunicipality, which
i ndebt edness shall be issued in accordance with this chapter and
chapters 39.44, 39.46, 39.50, and 39.53 RCW For the purpose of
securing the paynent of the principal of and interest on any bonds or
notes, the nunicipality may create a reserve fund. The princi pal
anount of any loan may include a proportionate share of the costs of
i ssui ng the bonds, notes, or other indebtedness, and nmay include up to
an additional anmount to fund a reserve fund, consistent with RCW
39.44.140. The bonds, warrants, or other evidences of indebtedness
shall be deened to be for capital purposes within the neaning of the
uni form systemof accounts for nunicipal corporations.

Sec. 6. RCW35.92.070 and 1987 ¢ 145 s 1 are each anended to read
as follows:

When the governing body of a city or town deens it advisable that
the city or town purchase, acquire, or construct any such public
utility, or make any additions and betternents thereto or extensions
thereof, it shall provide therefor by ordinance, which shall specify
and adopt the system or plan proposed, and declare the estimated cost
thereof, as near as may be, and the ordinance shall be submtted for
ratification or rejection by myjority vote of the voters of the city or
town at a general or special election.

(1) No subm ssion shall be necessary:

(a) When the work proposed is an addition to, or betternent of,
extension of, or an increased water supply for existing waterworks, or
an addition, betternent, or extension of an existing systemor plant of
any other public utility;

(b) When in the charter of a city a provision has been adopted
aut hori zing the corporate authorities thereof to provide by ordi nance
for acquiring, opening, or operating any of such public utilities;
((er))

(c) When in the judgnent of the corporate authority, the public
health is being endangered by the di scharge of raw or untreated sewage
into any body of water and the danger to the public health may be
abated by the construction and mai ntenance of a sewage di sposal plant;
or
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(d) When the governing body of a city or town deens it advisable to
forman_energy conservation services utility under chapter 35.-- RCW
(the new chapter created in section 7 of this act).

(2) Notw thstanding subsection (1) of this section, submssion to
the voters shall be necessary if:

(a) The project or work may produce electricity for sale in excess
of present or future needs of the water system

(b) The city or town does not own or operate an electric utility
system

(c) The work involves an ownership greater than twenty-five percent
in a new water supply project conbined with an electric generation
facility; and

(d) The conbined facility has an installed capacity in excess of
five negawatts

(3) Notw thstandi ng subsection (1) of this section, submssion to
the voters shall be necessary to make extensions to a public utility
whi ch woul d expand the previous service capacity by fifty percent or
nmore, where such increased service capacity is financed by the issuance
of general obligation bonds.

(4) Thirty days' notice of the election shall be given in the
of ficial newspaper of the city or town, by publication at |east once
each week in the paper during such tine.

(5) When a proposition has been adopted, or in the cases where no
subm ssion i s necessary, the corporate authorities of the city or town
may proceed forthwith to purchase, construct, and acquire the public
utility or make additions, betternents, and extensions thereto and to
make paynment therefor

NEW SECTION. Sec. 7. Sections 1 through 5 of this act constitute
a new chapter in Title 35 RCW

NEW SECTION. Sec. 8. Sections 1 through 6 of this act expire June
30, 2015.

~-- END ---
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